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CONTRIBUTION AGREEMENT

This Contribution Agreement (this “Contribution Agreement”), dated as of October 1, 2006 is entered into between BAY AREA TOLL AUTHORITY (“BATA”), a public entity duly existing under the laws of the State of California, and BAY AREA INFRASTRUCTURE FINANCING AUTHORITY (“Authority”), a public instrumentality of the State of California;

W I T N E S S E T H:

WHEREAS, Article 4 of Chapter 5 of Division 7 of Title 1 of the Government Code of the State of California, as now in effect and as amended, modified or supplemented from time to time (herein called the “Marks-Roos Local Bond Pooling Act of 1985” or the “Act”), authorizes and empowers the Authority to assist local agencies in financing public capital improvements;

WHEREAS, BATA is a local agency within the meaning of the Act and the Authority has determined that it is desirable and furthers a public purpose to assist BATA in financing and refinancing public capital improvements (as defined in the Act);

WHEREAS, pursuant to its powers under Articles 1, 2, 3 and 4 of Chapter 5 of Division 7 of Title 1 of the Government Code of the State of California, including the Marks-Roos Local Bond Pooling Act of 1985, as amended from time to time (the “Joint Exercise of Powers Act”) and in accordance with the Indenture, dated as of October 1, 2006 (as amended, modified or supplemented from time to time, in accordance with its terms, the “Indenture”), between the Authority and Deutsche Bank National Trust Company, as trustee (“Trustee”), the Authority desires to issue its Bay  Area Financing Authority Series 2006A Revenue Bonds (the “Bonds”) to finance or refinance a portion of the Cost (as such term is defined in the Act) of the Project (as such term is defined in the Indenture);

WHEREAS, to enable the Authority to pay the Bonds and perform its obligations under the Indenture, BATA desires to contribute and assign to the Authority, BATA’s rights under the Funds Transfer Cooperative Agreement entered into by BATA in connection with the Project and attached hereto as Exhibit A;

WHEREAS, BATA is authorized under Chapter 4, Chapter 4.3 and chapter 4.5 of Division 17 of the California Streets and Highways Code, as now in effect and as it may from time to time hereafter be amended, modified or supplemented (the “BATA Act”) to enter into this Contribution Agreement and has taken all necessary action to enter into this Contribution Agreement for the purposes set forth herein;

WHEREAS, the Authority is authorized under the Joint Exercise of Powers Act and has taken all necessary action to enter into this Contribution Agreement for the purposes set forth herein;

WHEREAS, all acts, conditions and things required by law to exist, to have happened and to have been performed precedent to and in connection with the execution and entering into of this Contribution Agreement do exist, have happened and have been performed in regular and due time, form and manner as required by law, and the parties hereto are now duly authorized to execute and enter into this Contribution Agreement;

NOW, THEREFORE, for and in consideration of the premises hereinafter contained, the parties hereby agree as follows:

Article I. DEFINITIONS.

Section 1. 01.  Definitions.  Terms used herein that are not defined herein but that are defined in the Indenture shall have the meanings herein assigned therein. 
ARTICLE II. COVENANTS 

Section 2.01.  Tax Covenants.

(a)
BATA will not use or permit the use of any proceeds of the Bonds or any funds of BATA, directly or indirectly, to acquire any securities or obligations that would cause the interest on the Bonds intended by the Authority to be exempt from federal income taxation to become subject to federal income taxation, and shall not take or permit to be taken any other action or actions, which would cause any such Bond to be an “arbitrage bond” within the meaning of Section 148 of the Code or “federally guaranteed” within the meaning of Section 149(b) of the Code and any such applicable regulations promulgated from time to time thereunder.  BATA shall observe and not violate the requirements of Section 148 of the Code and any such applicable regulations.  BATA shall comply with all requirements of Sections 148 and 149(b) of the Code to the extent applicable to Bonds.  

(b)
BATA covenants to comply with the provisions and procedures of each Tax Certificate.

(c)
 BATA will not use or permit the use of any proceeds of the Bonds or any funds of BATA, directly or indirectly, in any manner, and shall not take or omit to take any action that would cause any of the Bonds to be treated as an obligation not described in Section 103(a) of the Code if such Bonds were, when originally issued, intended by the Authority to be obligations described in Section 103(a) of the Code.

Section 2.02.  Covenants Pertaining to Funds Transfer Cooperation Agreement.

(a)
BATA will submit written requests for payment to the State of California Department of Transportation (“Caltrans”) pursuant to Section II.3 of the Funds Transfer Cooperation Agreement (with such supporting documentation as is required by the Funds Transfer Cooperation Agreement or that Caltrans reasonably requests) as soon as practicable after BATA is permitted to request payments from Caltrans under Section II.3 of the Funds Transfer Agreement.

(b)
BATA is assigning its right to such payments under the Funds Transfer Cooperation Agreement under Section 3.01(a) below and, if BATA should receive any such payments, BATA will promptly remit such payments to the Trustee.

(c)
BATA will not amend or otherwise change or rescind the Funds Transfer Cooperation Agreement without the prior written approval of the Trustee.

(d)
BATA will not assign or otherwise transfer all or any part of its interest in the Funds Transfer Cooperation Agreement except pursuant to Article III.

(e)
BATA will apply the proceeds of the Bonds paid to BATA solely for Project Costs (as defined in the Act) or to reimburse BATA for money used for Project Costs.

Section 2.03.  Authority Findings and Covenant Pertaining to the Bonds.

(a)
The Authority hereby finds that all of the conditions and requirements of Section 6586.5 of the Act have been satisfied with respect to the public capital improvement to be financed with the Bonds. The Authority hereby finds that the notice requirements of Section 6586.7 of the Act have been satisfied with respect to the Indenture and the related resolutions of the Authority.

(b) The Authority will proceed with due diligence to issue the Bonds under the Indenture and use the proceeds of the Bonds as provided in Section 12.02 of the Indenture.

(c) The Authority will not amend Sections 3.04, 5.01, or 12.02 of the Indenture without BATA’s consent.

ARTICLE III. CONTRIBUTION AND ASSIGNMENT

Section 3.01.  Contribution and Assignment by BATA.
(a)
BATA hereby contributes to the Authority, and at the direction of the Authority hereby assigns to the Trustee, all of BATA's rights to payment under the Funds Transfer Cooperation Agreement, and BATA hereby designates the Trustee as the assignee of BATA that is referred to in the Funds Transfer Cooperation Agreement.

(b)
BATA will, in its own name and at its own expense, take such action as the Trustee may reasonably request to seek payment to the Trustee of all amounts payable by the State of California under the Funds Transfer Cooperation Agreement.

(c)
This contribution and assignment by BATA is acknowledged and agreed to be without recourse to BATA. Any Bonds issued under the Indenture will not constitute a debt, liability or obligation of BATA and BATA is not obligated to make other contributions or payments of any kind or in any amount to the Authority, the Trustee, the Bondholders, any insurer of the Bonds, or any other Person if amounts held under the Indenture and payments under the Funds Transfer Cooperation Agreement are not adequate to pay the Bonds. 
ARTICLE IV. EVENTS OF DEFAULT AND REMEDIES
Section 4.01.  Events of Default Defined.

If any of the following events occurs, it is hereby defined as and declared to be and to constitute an “Event of Default”:

(a)
Failure by BATA to pay to the Trustee, within two Business Days of receipt thereof by BATA, of any payments received by BATA under the Funds Transfer Cooperation Agreement;

(b)
Failure by BATA to observe and perform any covenant (other than as specified in paragraph (a) of this Section 4.01) on its part to be observed or performed under this Contribution Agreement, for a period of sixty (60) days after written notice, specifying such failure and requesting that it be remedied, is given to BATA by the Authority or the Trustee, provided, however, if the failure stated in the notice is correctable but cannot be corrected within the applicable period, such failure shall not become an Event of Default if corrective action is instituted by BATA within the applicable period and diligently pursued until the Event of Default is corrected;

Section 4.02.  Remedies on Default.
Whenever any Event of Default referred to in Section 4.01 hereof shall have occurred and be continuing, the Authority or the Trustee shall, in addition to any other remedies provided herein or by law have the right, at its or their option without any further demand or notice:  (a) to proceed to protect and enforce the rights vested in them by this Contribution Agreement, (b) by such appropriate judicial proceedings as the Trustee or the Authority shall deem most effective to protect and enforce any of such rights, either at law or in equity or otherwise, whether for specific enforcement of any covenant or agreement, or in aid of the exercise of any power therein or herein granted, or to enforce any other legal or equitable right vested in it by this Contribution Agreement or by law; (c) to cause any action at law or suit in equity or other proceeding to be instituted and prosecuted to collect or enforce any rights hereunder; (d) to incur expenses, including attorneys’ fees, consultants’ fees, and other costs appropriate to the exercise of any right or power under this Contribution Agreement; (e) to perform any obligation of BATA hereunder or under the Funds Transfer Cooperative Agreement, without, however, any obligation so to do; and (f) to take whatever action at law or in equity as may appear necessary or desirable to collect the amounts then due and thereafter to become due hereunder or to enforce any other of its or their o rights hereunder.

Section 4.03.  Waiver.

No right, power or remedy herein conferred upon or reserved to the Authority or the Trustee is intended to be exclusive and every such right, power and remedy shall be cumulative and shall be in addition to every other right, power or remedy given under this Contribution Agreement or now or hereafter existing at law or in equity.  No delay or omission to exercise any right, remedy or power accruing upon any Event of Default shall impair any such right, remedy or power or shall be construed to be a waiver thereof, but any such right, remedy or power may be exercised from time to time and as often as may be deemed expedient.  In order to entitle the Authority or the Trustee or any Insurer to exercise any remedy reserved to it in this Article IV it shall not be necessary to give any notice, other than such notice as may be required in this Article IV.

ARTICLE V.  MISCELLANEOUS TC .

Section 5.01.  Notices.

All notices, certificates or other communications hereunder shall be sufficiently given and shall be deemed given when receipt is acknowledged or when hand delivered or mailed by registered or certified mail, postage prepaid, to the parties at the following addresses:

BATA:
Bay Area Toll Authority
101 Eighth Street, 3rd Floor
Oakland, California  94607-4700
Attention:  Chief Financial Officer
Telephone No.:  (510) 817-5730
Facsimile No.:  (510) 817-5934

Authority:
Bay Area Infrastructure Financing Authority
101 Eighth Street, 3rd Floor
Oakland, California  94607-4700
Attention:  Treasurer
Telephone No.:  (510) 817-5730
Facsimile No.:  (510) 817-5934

Any of the parties, or their successors, may, by notice in writing given to the others, designate any further or different addresses to which subsequent notices, certificates or other communications shall be sent.  Any notice personally delivered shall be deemed to have been validly and effectively given on the date of such delivery.  Any notice transmitted by telex, telecopy or other direct written electronic means shall be deemed to have been validly and effectively given on the date (if a Business Day and, if not, on the next following Business Day) on which it is transmitted if transmitted before 4:00 p.m., recipient's time, and if transmitted after that time, on the next following Business Day.  Any notice sent by United States mail shall be deemed to have been validly and effectively given on the fourth day (if a Business Day and, if not, on the next following Business Day) after it was deposited in the United States mail as aforesaid.

Section 5.02.  Binding Effect.

This Contribution Agreement shall inure to the benefit of and shall be binding upon the Authority and BATA and their respective successors and assigns.

Section 5. 03.  Severability.

In the event any provision of this Contribution Agreement shall be held invalid or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.

Section 5.04.  Amendments, Changes and Modifications.

This Contribution Agreement may not be amended by the Authority and BATA unless such amendment shall be consented to in writing by the Trustee.

Section 5.05.  Execution in Counterparts.

This Contribution Agreement may be simultaneously executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.

Section 5.06.  Applicable Law.

This Contribution Agreement shall be governed by and construed in accordance with the internal laws of the State of California.

Section 5.07.  Bondholders’ and Insurers’ Benefit.

All covenants, agreements and representations on the part of BATA and the Authority, as set forth in this Contribution Agreement and the Tax Certificate, are hereby declared to be for the benefit of the Bondholders and any insurers of the Bonds and are intended to be enforceable by the Trustee on behalf of the Bondholders and any insurers of the Bonds.  

IN WITNESS WHEREOF, the parties hereto have executed this Contribution Agreement by their officers thereunto duly authorized, all as of the day and year first above written.

BAY AREA TOLL AUTHORITY

By






Its






BAY AREA INFRASTRUCTURE FINANCING AUTHORITY

By






Its
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