
STAFFREPORT CITYCLERK
File #1000-70CITYCOUNCIL

DATE: November3, 2015

TO:  HonorableMayorandCityCouncilmembers

FROM:  ChristopherL. Foss, CityManager

SUBJECT:  MunicipalRegionalPermit2Update
PreparedbyMarthaAja, AssociatePlanner

EXECUTIVESUMMARY:   

TheSanFranciscoBayRegionalWaterQualityControlBoard (WaterBoard) issuedapermitto
theCityofDublinand75otherBayAreapermitteestodischargestormwater. Thecurrent
permit, referredtoastheMunicipalRegionalPermit (MRP), expiredonDecember1, 2014. The
WaterBoardreleasedthetentativeorderforthesecondMunicipalRegionalPermit (MRP2) on
May11, 2015. ThispermitwillreplacetheexistingfirstMRPPermit (MRP1). Itisanticipated
thattheWaterBoardwilladopttheMRP2onNovember18, 2015. TheMRP2includesnew
unfundedmandatesotherthanthosealreadyinplace.    

FINANCIALIMPACT:  

ImplementationoftheMRP2willresultinsignificantcosts, includingpurchaseandinstallation
offulltrashcapturedevices, developmentofaGreenInfrastructurePlanandincreasedstaff
timefortrashmonitoring. Completecostimplicationsareunknownatthistime, butstaff
anticipatesthatitwouldpotentiallyrequireover $2.25millioninaddedinfrastructure, staffand
consultantcostsoverthenextfourfiscalyears.  OnJune16, 2015, theCityCouncilsetaside
2.25millioninGeneralFundAssignedReservesforMRP2implementation. Thisfundingwill

beusedforthepurchase, constructionandinstallationoffulltrashcapturedevicesinadditionto
thedevelopmentofaGreenInfrastructurePlan.   

RECOMMENDATION:  

StaffrecommendsthattheCityCouncilreceivethereportontheMRP2andselecta
CouncilmembertoprovidetestimonyattheNovember18, 2015WaterBoardhearing.   

SubmittedBy ReviewedBy
CommunityDevelopmentDirector AssistantCityManager
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DESCRIPTION:   

Background
Stormwaterrunoffcontainsmanytypesofpollutantsfromtheurbanandindustriallandscape.  
Stormwaterrunofforurbanrunoffdoesnotreceivetreatmentinmostcases, andisthesingle
largestsourceofsurfacewaterpollutiontoBayAreawaters. ThefederalCleanWaterActwas
amendedin1987toaddressurbanstormwaterrunoffpollutionofthenation’swaters.In1990
theUSEPAestablishedPhase1oftheNationalPollutantDischargeEliminationSystem
NPDES) stormwaterprogram. ThePhase1programforMunicipalSeparateStormSewer

System (MS4s) requiredaffectedjurisdictionstoimplementastormwatermanagementprogram
tocontrolpolluteddischargesfromtheMS4.   

TheWaterBoardissuedcounty-widemunicipalstormwaterpermitsintheearly1990stoPhase
1operatorsofMS4s. OnOctober14, 2009, theWaterBoardre-issuedthesecounty-wide
municipalstormwaterpermitsasoneMunicipalRegionalStormwaterNPDESPermittoregulate
stormwaterdischargesfrommunicipalitiesandlocalagenciesinAlameda, ContraCosta, San
Mateo, andSantaClaracounties, andthecitiesofFairfield, SuisunCity, andVallejo.  

TheMRPexpiredonDecember1, 2014. TheWaterBoardreleasedthetentativeorderforthe
secondMRPorMRP2onMay11, 2015. ThereareseveralprovisionswithintheMRP2thatwill
bedifficultforcompliance. Ifapermitteeisunabletocomplywithaprovisionwithinthepermit,  
thepermitteewouldbeinnoncompliance, whichcouldexposeanagencytopotentially
significantfinesfromtheStateandthird-partylawsuits.   

TheWaterBoardheldtwopublicworkshopsonthedraftpermit (June10, 2015andJuly8,  
2015). CityofDublinstaffspokeatbothworkshopsandhighlightedCity’sconcernsonseveral
permitrequirements, includinglackofscientificrigorandanalysisontheefficacyofnew
requirements.  TheCityalsosubmittedaformalcommentletter (Attachment1). TheCityof
Dublinandthemajorityofpermitteessubjecttothepermithaverequestedrevisionstothe
permit. ThepermitadoptionhearingiscurrentlyscheduledforNovember18, 2015.   

ANALYSIS

TheMRP1includesamyriadofrequiredactivitiesincluding, butnotlimitedto, thefollowing:  
commercialbusinessinspections, constructionsiteinspections, illicitdischargeresponse, public
outreach, hotspotclean-upsandtrashreduction. TheMRP2includesadditionalrequirements
aboveandbeyondthoseintheMRP1. Thenotable, newunfundedmandatesinclude
developmentandimplementationofaGreenInfrastructurePlan, implementationofCity’sTrash
ReductionPlanandreductionofpollutantsofconcern.   

GreenInfrastructurePlanning & Implementation
TheMRP2requirespermitteestocompleteandimplementaGreenInfrastructurePlantotreat
stormwaterrunofffromtheCity’sexistingandfutureroadwayinfrastructurenetworkusing
vegetatedareasbeforedischargingthewater totheCity’sstormdrainsystem, whilealsonot
exceedingthemaximumlevelofpollutantsallowedinthewaterbeingdischarged. Despite
repeatedrequestsfromCityofDublinstaff, theWaterBoardwasunabletoproduceanexample
planthatwouldnotonlytreatthestormwaterbutalsomeetthedischargelimits. Thisisakey
staffconcernsincethefullcostimplicationsofimplementingsuchaplanareunknowndueto
thefactthatsuchaplanhasnotbeendevelopedelsewhere.   
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InthecurrentMRP, newdevelopmentprojectsandnewstreetconstructionprojectsarerequired
totreatstormwaterrunoffon-siteusingvegetatedareas, butthereisnorequirementtotreat
waterwhentheCityconductsstreetmaintenanceactivities, suchaspavementrehabilitation.  
Oneofstaff’sconcernswithretrofittingexistingroadwaystoincorporategreeninfrastructure- 
typevegetatedstormwatertreatmentareasisthelimitedamountofright-of-waytypically
available. Theneedforadditionalright-of-waytoconstructgreeninfrastructureimprovements
willcreatesignificantfinancialburdensonfutureroadwaymaintenanceprojectsandlimitthe
abilitytoincorporateotherroadwayimprovementssuchasparkingandbikelanes.   

Thegreeninfrastructurerequirementswillrequirestaffandconsultantresourcestodevelopand
implementsuchaplan. Thetentativeorderrequiresallpermitteestodevelopaframeworkfor
developmentofitsGreenInfrastructurePlanbyJune30, 2017. Amongotherthings, the
frameworkneedstoincludethefollowingitems:  

1. Amechanismtoprioritizeandmapareasforpotentialprojectsandplanned
projects;   

2. TargetsfortheamountofimpervioussurfaceswithintheCitytoberetrofitted;  
3. Standardspecificationsandtypicaldesigndetailsnecessarytoincorporategreen

infrastructureinprojects; and
4. Aprocessfortrackingandmappingcompletedprojects.  

ItisanticipatedthatthedevelopmentoftheGreenInfrastructurePlanwillcostapproximately
150,000-$200,000. Theremaybeanopportunityforsomecollaborationandcostsharing

amongtheAlamedaCountyjurisdictions, whichcouldpotentiallydecreasetheestimatedcost
associatedwiththedevelopmentoftheplan. TheCitywillalsoneedtoperiodicallyreviewand
updatetheGreenInfrastructurePlan.   

Additionally, therewillbecostimplicationstotreatthepublicstormwaterrunoffusinggreen
infrastructure. TheCitywillincurincreasedcostsfortheconstructionofgreeninfrastructure.  
Thereisnofundingsourceforgreeninfrastructureprojects. Transportationfundingisextremely
limitedinwhatitcanbeusedfor; therefore, theCitywillneedtoidentifyanadditionalfunding
sourcefortheconstructionofgreeninfrastructureprojects.   

TheCityofUnionCityrecentlycompletedagreenstreetsprojectthatisthreecityblockslong.  
Theconstructioncostoftheprojectwas $1,000,000. Thetotalprojectcost (includingdesign,  
constructionandinspections) wasover $1.25million, oralittleover $400,000ablock.   

Theremayalsobesomelanduseimplicationsthatwillresultfromgreeninfrastructureprojects.  
ItisverylikelythatprivatepropertywilldrainintothegreeninfrastructurethattheCityconstructs
withinthepublicright-of-way. Identifyingthebestlocationstositegreeninfrastructurewill
requireasignificantamountofcoordinationbetweenCitydepartmentsandprivateproperty
owners.    

TrashReduction
TrashreductionrequirementswithintheMRP2requirespermitteestoreducetrashdischarges
toreceivingwatersby70% byJuly1, 2017and80% byJuly1, 2019.   

TheCitywillhavetoinstallfulltrashcapturedevicesindevelopedportionsoftheCity (i.e.  
downtownarea, SierraCourt, ScarlettDrive, etc.) tomeetthetrashreductionrequirementsin
theMRP2.  Thereareseveralareasinthedowntownareathatarenottreatedbyfulltrash
capturedevices, includingseveralareasin-betweenAmadorPlazaRoadandSanRamon
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Road. Fulltrashcapturedevicesrequirefinancialresourcestopayfortheupfrontcostofthe
device inadditiontothelong- termmaintenanceofthedevice.  Eachlargefulltrashcapture
devicecostsapproximately $400,000 (includesthecostofthedeviceandthedesign &  
constructioncosts).  TheCitycurrentlyhasacapitalimprovementprojectinthebudgetandhas
allocated $400,000fortheinstallationofafulltrashcapturedeviceinthedowntownarea. An
additional $2.25millioninGeneralFundreserves, setasidebytheCityCouncilinSeptember
2015, willenabletheCitytoachievetherequired70% and80% trashreductionrequirements.   

AsofJuly1, 2015, theestimatedtrashreductioninDublinis60%; ofwhich55% isattributable
totheinstallationoffulltrashcapturedevices. Thereareatotalof503publicandprivatefull
trashcapturedevicesinstalledwithintheCityofDublin. Thefulltrashcapturedevicesinstalled
withintheCitytreatacombined707acres. Theremainderoftheestimatedtrashreduction (5%)  
isfromjurisdictionalwidemeasures (Single-UseBagBanOrdinanceandpartialpolystyrene
ban).   

Permitteeshaverequestedseveralchangestothetrashcontrolrequirements, including,  
increasedreductioncreditforsourcecontrol (e.g. productbans), on-landandcreekclean-ups
andpublicoutreach. Additionally, permitteeshaverequestedthatcompliancebeby
implementationoftrashcontrolactionsandnotbyvisualassessments.   

VisualAssessments
Thealternativetoinstallingfulltrashcapturedevicesistoimplementotherreductionmeasures
andthenconductvisualassessmentstodemonstratethatthereductionmeasuresareeffective
inreducingtrash. Compliancethroughvisualassessmentsissubjectiveandpotentially
infeasibleduetothevariablenatureoftrashgeneration. TheMRP2requiresvisual
assessmentstobedonecoveringtenpercent (10%) ofajurisdiction’strashmanagementareas.  
WaterBoardstaffwasunabletoprovideascientificrationaleforquantificationoftrashcontrol
usingvisualassessmentdespiterepeatedrequests.   

Thisrequirementisburdensomeandwouldresultinadditionalstafftime.  TheCity’sapproach
hasfavoredtheinstallationoffulltrashcapturedevicesoverothercontrolmeasuresbecause
thereisnotadequatestaffingtoconducttherequiredvisualassessments.   

PollutantsofConcern
TheMRP2includesnumericreductionrequirementsforpollutantsofconcern, mostnotably
PolychlorinatedBiphenyl (PCBs). PCBsweredomesticallymanufacturedfrom1929untiltheir
manufacturewasbannedin1979. Theyhavearangeoftoxicityandvaryinconsistencyfrom
thin, light-coloredliquidstoyelloworblackwaxysolids. Duetotheirnon-flammability, chemical
stability, highboilingpoint, andelectricalinsulatingproperties, PCBswereusedinhundredsof
industrialandcommercialapplicationsincludingelectrical, heattransfer, andhydraulic
equipment; asplasticizersinpaints, plastics, andrubberproducts; inpigments, dyes, and
carbonlesscopypaper; andmanyotherindustrialapplications.   

ThepermitmandatesathreekgreductioninthedischargeofPCBs. Ofthisamount, twokgis
attributedtomanagingPCBwasteduringbuildingdemolition. PCBsarewidelydistributedinthe
environment. ThemanagementofPCBsduringbuildingdemolitionwillbeverycomplicatedand
potentiallyveryexpensive. Suchaprogramhasnotbeenimplementedanywhereinthecountry.  
Ofgreatestconcerntothepermitteesisthatthereisnosciencethatdemonstratesaconnection
betweenbuildingdemolitionandPCBsinstormwaterrunoff. Thisdatagapwasconfirmedby
WaterBoardstaffatarecent “PCBinBuildingDemolitionWorkshop.”  
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MemberagenciesmaynotbeabletodocumentthemandatedPCBreductions. Toaddressthis
concern, permitteeshaverequestedthatthenumericlimitsbechangedtoactionlevels. Ifthe
actionstakendonotachievetheanticipatedloadreduction, municipalitiescantryadditional
actionsornewactionswithoutthethreatofnoncompliance.   

IssueofCompliance
ThemostimportantunresolvedissuerelatestohowWaterBoardstaffwilldetermine
compliance. Noncompliancecarriesthepossibilityofsignificantfines. UndertheCleanWater
Act, thirdpartiescansuenoncompliantpermittees. Itisessentialtoourinterestasapermittee
thatifwediligentlypursueactionsspecifiedinthepermit, wewillbefoundtobeincompliance.  
WaterBoardstaffbelievesthatthepermitshouldholdpermitteeslegallyresponsiblefor
achievingspecifiedreductionsinstormwaterpollutantsdischargedintowaterways, onastated
schedule. Atthesametime, WaterBoardstaffacknowledgesthatmanyofthosereductionsmay
notbeachievable. ThisisabigconcernforstaffthatWaterBoardisknowinglycreatinga
mandatewithfullknowledgethatmanypermitteeswillfailtoachievethemandated
requirements.    

MRP2AdoptionHearing
AttheNovember18hearing, theWaterBoardwillconsidertherevisedtentativeorderalong
withachangesheet thatwillincludeanychangesmadetothepermitatthehearing. Upon
conclusionofthepublichearing, actionsthattheWaterBoardcouldpursueincludedelaying
action, adoptingthetentativeorderaspresentedoradoptingthetentativeorderwithchanges
madeatthehearing. PasthistorysuggeststhatitisunusualfortheBoardtoagreetochanges
atthehearing.   

TheCountystormwaterprograms, includingAlameda, ContraCosta, SanMateoandSanta
Clara, areseekingsupportfromelectedofficialstoinfluencetheactiontakenattheWaterBoard
hearing. CitystaffrecommendsthataDublinCouncilmemberspeakattheNovember18
adoptionhearing. Citystaffwillalsoattendthehearingandwilldevelopthetalkingpoints.  
Speakersaregenerallyallottedthreeminuteseach.   

NOTICINGREQUIREMENTS/PUBLICOUTREACH:   

NotRequired.   

ATTACHMENTS:  1. CityofDublinCommentLetter (datedJune29, 2015) responseletter
toMRPchanges
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